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Issue on Appeal
How much weigh should a rial cour place on an

adopee child’s relaonship wih heir biological amily
when determining whether it is in that child’s best inter-
es o be adoped?

Scope of Review
Pursuan o he Adopon Ac, an appellae cour will

review wheher he record suppors he rial cour’s nd-
ings and is credibiliy deerminaons, as well as wheher
he rial cour abused is discreon. I he appellae cour
nds ha he record was adequaely developed, and ha
he rial cour’s decision was “maniesly unreasonable,”
he appellae courmay modiy he rial cour’s order.
The primary consideraon in adopon maers is he bes
interest of the children.

Holding
In determining the best interest of the children in an

adopon, he appellae cour claried how his sandard
should be applied under he Adopon Ac. The appellae
cour explained ha a child’s relaonship wih heir bio-
logical amily is merely one piece o he analysis. Pennsyl-
vania courts also have held that a child has an interest in
permanency. Addionally, a cour should consider oher
factors relevant to the best interest of the child, and
specically, wheher he adopon would serve he child’s
physical, menal and emoonal needs.

Despie he ac ha he bes ineres o he Children
migh have been served by keeping hem a home wih
he Foser Parens and mainaining a relaonship wih
Maernal Aun, he appellae cour disagreed ha choos-
ing one peon or adopon over he oher would do
more harm han good. In ac, he appellae cour agreed
with the Foster Parents, who argued that the trial court’s
decision eecvely made he Children “unadopable
orphans,” doomed o an adolescence o permanency
hearings and insabiliy. The appellae cour opined ha
the trial court’s decision was actually the most harmful
oucome or he Children. The appellae cour urher
explained ha ordering adopve parens o mainain
conac wih he child’s biological amily is no permied
under he Adopon Ac.

The appellae cour reversed he decision and re-
manded the case to the trial court for the entry of the
Foser Parens’ adopon decrees.

Case Notes

connued on page 154

Is Blood Really Thicker Than Water? The Signicance of 
Biological Family Ties for Foster Children Hoping to be 
Adopted

In re: Adopton of K.B.
311 A.3d 1166 (Pa. Super. 2024)

By Caitlin Foley

Factual and Procedural Background
This case is, in many ways, a sibling case, to in re:

Adopon o N.M., which was decided on the same set
o acs on he same day. The cases deal wih a pair o
siblings, K.B. and N.M. (“he Children”), who were placed
in oser care due o heir biological parens’ drug use and
neglect. The Children were two and four years old at the
me hey were placed wih he Foser Parens.

Indiana Couny Children and Youh Services adjudi-
caed he Children dependen soon afer heir placemen
wih he Foser Parens. Meanwhile, he Children’s bio-
logical Maernal Aun iniaed conac wih he Children
and parcipaed in bi-weekly, supervised visis.

Tweny-one monhs afer he Children were removed
rom heir care, he parenal righs o he biological
parens were erminaed. Shorly hereafer, he Foser
Parens led peons o adop he Children. Maernal
Aun led a couner-peon or adopon, and he rial
court consolidated the cases.

A rial, he Foser Parens relied on exper esmo-
ny rom psychologiss who evaluaed he relaonship
between the Foster Parents and the Children, and who
unanimously esed ha i was in he bes ineress o
he Children o be adoped by he Foser Parens. By all
accounts, the Children were thriving in the Foster Par-
ens’ care. The expers conceded ha a relaonship wih
Maernal Aun could be benecial o he Children and
recommended that they remain in contact with her “in a
ypical aun role.” The Foser Parens esed a rial ha
hey would no cu o he Children’s relaonship wih
Maernal Aun.

The rial cour ulmaely denied boh Foser Parens’
and Maernal Aun’s peons or adopon. I reasoned
ha i hey graned Foser Parens’ peon, hen he
Children’s ineress in having a relaonship wih heir
biological amily would be symied. Alernavely, i hey
graned Maernal Aun’s Peon, he Children would be
removed from the secure and stable life they had estab-
lished with their Foster Parents. The trial court refused
o make a choice beween “he lesser o wo evils.” In is
decision, the trial court ordered the Children stay in the
care o he Foser Parens indeniely, and ha he Foser
Parens connue o aciliae conac wih Maernal Aun.
The Foser Parens appealed.
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o menon ha in April 2019 he child and he child’s
younger hal-broher were removed rom Sepaher and
Moher’s care ollowing an Oce o Children and Youh
(“CYS”) invesgaon. CYS iniaed a dependency maer
againsMoher and Faher, bu he cour ulmaely ound
ha he child was no dependen and released he child o
Faher’s legal and physical cusody. Following he inciden
involving CYS removing he children rom Sepaher and
Moher’s care (which he Superior Cour noed CYS inial
involvemen was or “unspecied reasons”), Sepaher
was incarceraed unl his release in March 2020. A some
poin Moher sopped exercising any cusodial me wih
he Child afer April 2019.Moher died in Sepember 2020.

In response o Sepaher’s Complain or Cusody, Fa-
her led preliminary objecons o he cusody complain
arguing ha Sepaher did no sand in loco parens to
he child and lacked sanding, so consequenly, he Com-
plain should be dismissed. Faher argued ha he child

Is Blood Really Thicker Than Water? The Signicance of Biological Family 
Ties for Foster Children Hoping to be Adopted
connued rom page 153

When Time is of the Essence: In Loco Parentis Standing

connued on page 155

Case Notes

Commentary
In re: Adopon o K.B. underlines imporan disnc-

ons, as well as crucial similaries, beween adopon
and cusody cases. The eec o an adopon case is much
dieren han ha o a cusody case or all pares in-
volved. Cusody righs can exis on a specrum. A moher
can have physical cusody o he child cerain days, and a
aher oher days. Pares sharing legal cusody can boh
make decisions on behal o he child. A grandparen
migh have cusody in addion o he parens. Because
custodial rights are not mutually exclusive, courts can
craf unique soluons or each amily ha caer o he
bes ineres o a specic child. On he oher hand, adop-
ve parens are graned he same righs o he child as a
child born o hem. A his poin in me, a child canno,
by law, have more han one se o parens. In his way,
adopon is a zero-sum game: one pary ges he righs
to the child to the exclusion of the other. In its decision,
he rial cour asked he Foser Parens o ac as parens
o he children in virually every way, bu sripped hem
o he righ o deermine who heir children would spend
me wih. Such a holding would cheapen he righs o
adopve parens o he derimen o he children.

A he same me, in boh cusody and adopon cas-
es, a cour’s analysis akes ino consideraon all acors
related to the best interest of the child. In its decision

here, he rial cour erroneously placed undue weigh on
Maernal Aun’s biological relaonship wih he children.
The opinion does no cie any ways haMaernal Aun
had materially enhanced the Children’s lives, but vaguely
predics ha her involvemenmigh be benecial solely
due o heir biological relaonship wih her. Meanwhile,
he Foser Parens ook he children ino heir home afer
hey were raumacally removed rom heir birh parens’
care, provided medical care, enrolled hem in school,
aciliaed playdaes, and demonsraed heir willingness
o sep up o he plae as sable, dedicaed parens.

By waering down he signicance oMaernal Aun’s
biological connecon o he Children, he appellae
court’s choice was clear. The Foster Parents were, in every
way, beer suied o provide or he Children. This pair o
cases leaves us wih a simple lesson: a sysem designed
o proec he “bes ineress o he child” mus resis
he urge o limi he denion o a “amily” o a shared
bloodline.

Cailin Foley, Esq. is an associae a High Swarz, LLP. She
pracces all areas o amily law in Mongomery, Cheser,
and Bucks Counes. She can be reached a 610-275-0700
or by email a coley@highswarz.com.

Hunt v. Vardaro,
317 A.3d 1046 (Pa. Super. 2024)

By Mahew Gomez

Issue(s)
Sepaher appealed raising wo issues beore he Su-

perior Cour: 1) Wheher he Trial Cour erred by susain-
ing Faher’s preliminary objecons; 2) Wheher he Trial
Cour erred by deermining Sepaher lacked in loco pa-
rens sanding o pursue cusody.

Facts/Procedural History
In May 2023, Sepaher led a Complain or Cuso-

dy agains Faher seeking primary physical cusody o he
child pursuan o Secon 5324(2) o he Child Cusody Ac.
Sepaher specically alleged ha he, he child, and he
child’s Moher had resided ogeher and raised he child
rom 2011 hrough April 2019. However, Sepaher ailed


