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Issue on Appeal
How much weigh should a rial cour place on an

adopee child’s relaonship wih heir biological amily
when determining whether it is in that child’s best inter-
es o be adoped?

Scope of Review
Pursuan o he Adopon Ac, an appellae cour will

review wheher he record suppors he rial cour’s nd-
ings and is credibiliy deerminaons, as well as wheher
he rial cour abused is discreon. I he appellae cour
nds ha he record was adequaely developed, and ha
he rial cour’s decision was “maniesly unreasonable,”
he appellae courmay modiy he rial cour’s order.
The primary consideraon in adopon maers is he bes
interest of the children.

Holding
In determining the best interest of the children in an

adopon, he appellae cour claried how his sandard
should be applied under he Adopon Ac. The appellae
cour explained ha a child’s relaonship wih heir bio-
logical amily is merely one piece o he analysis. Pennsyl-
vania courts also have held that a child has an interest in
permanency. Addionally, a cour should consider oher
factors relevant to the best interest of the child, and
specically, wheher he adopon would serve he child’s
physical, menal and emoonal needs.

Despie he ac ha he bes ineres o he Children
migh have been served by keeping hem a home wih
he Foser Parens and mainaining a relaonship wih
Maernal Aun, he appellae cour disagreed ha choos-
ing one peon or adopon over he oher would do
more harm han good. In ac, he appellae cour agreed
with the Foster Parents, who argued that the trial court’s
decision eecvely made he Children “unadopable
orphans,” doomed o an adolescence o permanency
hearings and insabiliy. The appellae cour opined ha
the trial court’s decision was actually the most harmful
oucome or he Children. The appellae cour urher
explained ha ordering adopve parens o mainain
conac wih he child’s biological amily is no permied
under he Adopon Ac.

The appellae cour reversed he decision and re-
manded the case to the trial court for the entry of the
Foser Parens’ adopon decrees.
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In re: Adopton of K.B.
311 A.3d 1166 (Pa. Super. 2024)

By Caitlin Foley

Factual and Procedural Background
This case is, in many ways, a sibling case, to in re:

Adopon o N.M., which was decided on the same set
o acs on he same day. The cases deal wih a pair o
siblings, K.B. and N.M. (“he Children”), who were placed
in oser care due o heir biological parens’ drug use and
neglect. The Children were two and four years old at the
me hey were placed wih he Foser Parens.

Indiana Couny Children and Youh Services adjudi-
caed he Children dependen soon afer heir placemen
wih he Foser Parens. Meanwhile, he Children’s bio-
logical Maernal Aun iniaed conac wih he Children
and parcipaed in bi-weekly, supervised visis.

Tweny-one monhs afer he Children were removed
rom heir care, he parenal righs o he biological
parens were erminaed. Shorly hereafer, he Foser
Parens led peons o adop he Children. Maernal
Aun led a couner-peon or adopon, and he rial
court consolidated the cases.

A rial, he Foser Parens relied on exper esmo-
ny rom psychologiss who evaluaed he relaonship
between the Foster Parents and the Children, and who
unanimously esed ha i was in he bes ineress o
he Children o be adoped by he Foser Parens. By all
accounts, the Children were thriving in the Foster Par-
ens’ care. The expers conceded ha a relaonship wih
Maernal Aun could be benecial o he Children and
recommended that they remain in contact with her “in a
ypical aun role.” The Foser Parens esed a rial ha
hey would no cu o he Children’s relaonship wih
Maernal Aun.

The rial cour ulmaely denied boh Foser Parens’
and Maernal Aun’s peons or adopon. I reasoned
ha i hey graned Foser Parens’ peon, hen he
Children’s ineress in having a relaonship wih heir
biological amily would be symied. Alernavely, i hey
graned Maernal Aun’s Peon, he Children would be
removed from the secure and stable life they had estab-
lished with their Foster Parents. The trial court refused
o make a choice beween “he lesser o wo evils.” In is
decision, the trial court ordered the Children stay in the
care o he Foser Parens indeniely, and ha he Foser
Parens connue o aciliae conac wih Maernal Aun.
The Foser Parens appealed.
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o menon ha in April 2019 he child and he child’s
younger hal-broher were removed rom Sepaher and
Moher’s care ollowing an Oce o Children and Youh
(“CYS”) invesgaon. CYS iniaed a dependency maer
againsMoher and Faher, bu he cour ulmaely ound
ha he child was no dependen and released he child o
Faher’s legal and physical cusody. Following he inciden
involving CYS removing he children rom Sepaher and
Moher’s care (which he Superior Cour noed CYS inial
involvemen was or “unspecied reasons”), Sepaher
was incarceraed unl his release in March 2020. A some
poin Moher sopped exercising any cusodial me wih
he Child afer April 2019.Moher died in Sepember 2020.

In response o Sepaher’s Complain or Cusody, Fa-
her led preliminary objecons o he cusody complain
arguing ha Sepaher did no sand in loco parens to
he child and lacked sanding, so consequenly, he Com-
plain should be dismissed. Faher argued ha he child

Is Blood Really Thicker Than Water? The Signicance of Biological Family 
Ties for Foster Children Hoping to be Adopted
connued rom page 153

When Time is of the Essence: In Loco Parentis Standing

connued on page 155
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Commentary
In re: Adopon o K.B. underlines imporan disnc-

ons, as well as crucial similaries, beween adopon
and cusody cases. The eec o an adopon case is much
dieren han ha o a cusody case or all pares in-
volved. Cusody righs can exis on a specrum. A moher
can have physical cusody o he child cerain days, and a
aher oher days. Pares sharing legal cusody can boh
make decisions on behal o he child. A grandparen
migh have cusody in addion o he parens. Because
custodial rights are not mutually exclusive, courts can
craf unique soluons or each amily ha caer o he
bes ineres o a specic child. On he oher hand, adop-
ve parens are graned he same righs o he child as a
child born o hem. A his poin in me, a child canno,
by law, have more han one se o parens. In his way,
adopon is a zero-sum game: one pary ges he righs
to the child to the exclusion of the other. In its decision,
he rial cour asked he Foser Parens o ac as parens
o he children in virually every way, bu sripped hem
o he righ o deermine who heir children would spend
me wih. Such a holding would cheapen he righs o
adopve parens o he derimen o he children.

A he same me, in boh cusody and adopon cas-
es, a cour’s analysis akes ino consideraon all acors
related to the best interest of the child. In its decision

here, he rial cour erroneously placed undue weigh on
Maernal Aun’s biological relaonship wih he children.
The opinion does no cie any ways haMaernal Aun
had materially enhanced the Children’s lives, but vaguely
predics ha her involvemenmigh be benecial solely
due o heir biological relaonship wih her. Meanwhile,
he Foser Parens ook he children ino heir home afer
hey were raumacally removed rom heir birh parens’
care, provided medical care, enrolled hem in school,
aciliaed playdaes, and demonsraed heir willingness
o sep up o he plae as sable, dedicaed parens.

By waering down he signicance oMaernal Aun’s
biological connecon o he Children, he appellae
court’s choice was clear. The Foster Parents were, in every
way, beer suied o provide or he Children. This pair o
cases leaves us wih a simple lesson: a sysem designed
o proec he “bes ineress o he child” mus resis
he urge o limi he denion o a “amily” o a shared
bloodline.

Cailin Foley, Esq. is an associae a High Swarz, LLP. She
pracces all areas o amily law in Mongomery, Cheser,
and Bucks Counes. She can be reached a 610-275-0700
or by email a coley@highswarz.com.

Hunt v. Vardaro,
317 A.3d 1046 (Pa. Super. 2024)

By Mahew Gomez

Issue(s)
Sepaher appealed raising wo issues beore he Su-

perior Cour: 1) Wheher he Trial Cour erred by susain-
ing Faher’s preliminary objecons; 2) Wheher he Trial
Cour erred by deermining Sepaher lacked in loco pa-
rens sanding o pursue cusody.

Facts/Procedural History
In May 2023, Sepaher led a Complain or Cuso-

dy agains Faher seeking primary physical cusody o he
child pursuan o Secon 5324(2) o he Child Cusody Ac.
Sepaher specically alleged ha he, he child, and he
child’s Moher had resided ogeher and raised he child
rom 2011 hrough April 2019. However, Sepaher ailed


